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Preface

In 1996, the Commonwealth Ministers Responsible for Women’s Affairs mandated the
Commonwealth Secretariat to develop the concept of the Gender Management System
(GMS), a comprehensive network of structures, mechanisms and processes for bringing
a gender perspective to bear in the mainstream of all government policies, programmes
and projects. The success of the GMS depends on a broad-based partnership in society
in which government consults and acts co-operatively with the other key stakeholders,
who include civil society and the private sector. The task of gender mainstreaming has
both technical and managerial dimensions, as well as the political and socio-cultural
aspects of creating equality and equity between women and men as partners in the quest
for social justice. The establishment and strengthening of Gender Management Systems
and of national women’s machineries was the first of 15 government action points
identified in the 1995 Commonwealth Plan of Action on Gender and Development.

This reference manual has been produced to assist member governments in meeting
their commitment to implementing the Plan of Action. It is hoped that it will be used
by development policy-makers, planners, field staff and others, in conjunction with
other publications relating to the particular national context. It is intended to serve as
an accessible reference manual to aid users in setting up a GMS and managing problems
encountered in advancing the goal of gender equality and equity in legal and
constitutional affairs. As part of the Gender Management System series, it can be used
alone or in conjunction with other titles, particularly the Gender Management System
Handbook, which presents the conceptual and methodological framework of the GMS.

The development of the GMS series has been a collective effort between the
Commonwealth Secretariat’s Gender and Youth Affairs Division and many individuals
and groups. Their contributions to the thinking behind the GMS are gratefully
acknowledged. In particular, I would like to thank the following: Commonwealth
member governments who supported the development of the GMS and encouraged us
to move the project forward; participants at the first GMS meeting in Britain in
February 1997 and at the GMS Workshop in Malta in April 1998, who provided
valuable input and feedback; and the Steering Committee on the Plan of Action
(SCOPA). I would like to thank especially the Canadian International Development
Agency’s (CIDA) Gender Equality Division, Policy Branch, for co-funding this
manual. I am also most grateful to Professor Christine Chinkin of the London School
of Economics, who wrote the text of the manual; Florence Butegwa, contributing
author; Tina Johnson, Editor; members of the Guest Editorial Committee; and the staff
of the Gender Affairs Department, Gender and Youth Affairs Division, particularly Dr
Rawwida Baksh-Soodeen, GMS Series Co-ordinator, who conceptualised and guided
the series of reference manuals through to publication.

We hope that this resource series will be of genuine use to you in your efforts to
mainstream gender.

Nancy Spence
Director
Gender and Youth Affairs Division

Commonwealth Secretariat

Executive Summary

This reference manual offers guidelines for mainstreaming gender into the legal and
constitutional affairs of states. Its main objective is to assist governments in advancing
gender equality in their countries. Gender mainstreaming in the state’s legal and
constitutional structures is a corollary to mainstreaming gender in development and
ensuring equal opportunities and outcomes for women and men. Many states have taken
important steps in this direction through legislative and social programmes of gender
mainstreaming. Such programmes are needed because in most societies women have
long been discriminated against and have been the subject of stereotyping that presents
them as inferior, passive or essentially as mothers. While gender mainstreaming focuses
on women and men, in most instances its primary focus must be to enhance the position
of women. Constitutional guarantees and legislative reform are insufficient, however,
unless they translate into positive commitments to women’s advancement, empowerment
and enjoyment of equal choices and opportunities. Major factors for achieving real
change include political will and commitment of resources, concrete and realistic targets,
programmes grounded at the national level based on local contexts and evaluation.

Chapter 1 provides a gender framework and offers definitions of key concepts such as
gender, gender analysis and gender mainstreaming. It notes that mainstreaming is
required to implement the 1995 Commonwealth Plan of Action on Gender and
Development and its Update (2000-2005) and is supported by arguments of efficiency,
effectiveness and social justice. This chapter also suggests some of the obstacles that may
be faced by a programme of gender mainstreaming and that need to be addressed. These
may be found in existing laws, including legislation and customary laws, and in societal
structures that have come to be seen as ‘natural’, ‘the way things are done’ and ‘moral’.
Other obstacles may be the attitude of key stakeholders (those responsible for
determining and formulating legal policy, applying it and ensuring its enforcement);
the representation of gender concerns as foreign or ‘western’ imports; and policies
connected to economic globalisation.

Chapter 2 explains how the establishment of a Gender Management System (GMS)
provides a means of mainstreaming gender across all government policies, plans,
programmes and projects. Developed by the Commonwealth Secretariat, the GMS is
an integrated network of structures, mechanisms and processes put in place in an
existing organisational framework in order to guide, plan, monitor and evaluate this
process. It is designed to promote the advancement of gender equity and equality in
society.

The case for using a rights-based approach to gender mainstreaming is made by
Chapter 3. An understanding of the international legal requirements for the guarantee
of women’s human rights is an important basis for gender mainstreaming in legal and
constitutional affairs, and policies for gender mainstreaming must be developed in the
context of respect for women’s human rights. International human rights offer a
central framework that citizens can use to hold their states accountable for the
provision of basic needs. A rights-based approach affirms the legitimacy of women’s
claims, allows progress to be measured against objective standards and upholds the
state’s international obligations.

Respect for human rights lies at the heart of the United Nations Charter and the
International Bill of Rights. Despite the fact that these instruments clearly state that
there should be no discrimination of the basis on sex, women’s rights have only
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recently been explicitly articulated as an integral part of international human rights.

An important milestone was the adoption of the Convention on the Elimination of

All Forms of Discrimination Against Women (CEDAW). There are also a number of
other international instruments that are relevant in determining states’ responsibility
for ensuring and protecting the rights of women.

Despite all these legal instruments, sex discrimination has persisted world-wide and
women are still excluded from the universal vision of human rights. Also, the human
rights discourse has tended to focus on the relationship between the state and the
individual in the public arena, and there has been an unwillingness by states to assume
responsibility for the elimination and punishment of violations against women in the
private sphere, where many such abuses take place.

Chapter 4 looks at the specifics of gender mainstreaming in the legal and constitutional
sector. The goal of contextuality in gender mainstreaming calls for a gender audit of
law and legal institutions for each state. Gender mainstreaming must change people’s
lives, not just change the formal legal structures and law on the books. Legal, and
consequently societal, changes must be owned by the people and must be located
within the context of their religion and culture. Stakeholders need to be identified and
consulted in the formulation of objectives, strategies, projects and evaluations. These
include both government and legal personnel and members of civil society.

After the gender audit, there are a number of areas in which concrete changes need to
be made. These may include constitutional reform and legislative and customary law
reform. Areas where the substance of the law most needs examination include public
life, nationality laws, labour laws, health and reproductive rights, violence against
women and family law. Other important components in mainstreaming gender in legal
and constitutional affairs are the relevant institutions and personnel. There is a need
for gender-sensitive government structures, which can be either specific to women or
general (mainstreamed). A number of examples are provided from the
Commonwealth. The judiciary and law-enforcement agencies have a vital role to play
in ensuring that women’s rights are protected and promoted. Education and training
programmes will be required for these stakeholders as well as others. Training should
include gender sensitivity and human rights and should use both traditional and non-
traditional methodologies.

Recommendations for actions by governments to further implement the Beijing
Platform for Action (PFA) provide the basis for Chapter 5. These are taken mainly
from the PFA and from the Report of the Ad Hoc Committee of the Whole of the
twenty-third Special Session of the General Assembly entitled “Women 2000: Gender
equality, development and peace for the twenty-first century’, held to review PFA
implementation. The recommendations have been grouped under five general
headings: international agreements; national legislation; taking a holistic approach

to violence against women; gender mainstreaming; and working with and educating
civil society.

Chapter 6 provides a model of how to apply the GMS principles to the issue of
violence against women. These principles are: promoting political will; forging a
partnership of stakeholders, including government departments and NGOs; building
capacity; and sharing good practice. It is an operational cum intervention framework
for planning and implementing an integrated strategy. An integrated approach to
combating violence against women enables government to reconceptualise violence
against women as a complex social problem to which it has an obligation to respond
with appropriate policy, implementation plan and adequate resources. The model is
based on a number of assumptions, including that the state has an obligation to
eliminate violence against women and has the commitment and political will to do so,

Gender Mainstreaming in Legal and Constitutional Affs: A Reference Manual for Goemments and Other Stakholdes

and that multidisciplinary effort and interdepartmental collaboration and co-
ordination are possible in government structures. It also assumes that it is possible to
eliminate gender-specific violence against women and girls. The model identifies four
key steps in the process of eliminating violence against women: conceptualisation,
deeper understanding, action strategies and co-ordination.

Chapter 7 provides two practical tools: a checklist that can be used to assess a
government’s compliance with the CEDAW Convention; and a checklist for assessing
progress towards gender mainstreaming. Appendices offer a list of Commonwealth
States Parties to international treaties prohibiting discrimination on the basis of sex;
and a selection of equality clauses in Commonwealth constitutions.
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Introduction

Scope and Objectives of this Reference Manual

This Manual provides guidelines for mainstreaming gender into the legal and
constitutional affairs of states. Its main objective is to assist governments in
advancing gender equality in their countries. A multi-pronged approach, including

a programme of law reform, is essential to gender mainstreaming and to transforming
gender relations in the context of the particular society. Where government
structures include a Ministry of Justice/Legal Affairs, it will play a pivotal role in
legal reform. The Manual may also be of use to other stakeholders that are involved
in determining and formulating legal policy, applying it and ensuring its enforcement.
These include government departments, NGOs, women’s groups, professional
associations, the academic community and others committed to promoting gender
equality.

The Manual seeks to promote the human rights of both women and men as partners in
development, while considering that women’s human rights have been neglected for a
long time in human rights discourse. A rights-based approach to development rests on
principles of good governance and the rule of law. The Manual provides an overview
of the international legal requirements for the guarantee of women’s human rights,
which are an important basis for gender mainstreaming. It then considers
constitutional reform and looks at substantive law reform in a number of areas: public
life, nationality laws, labour laws, health and reproductive rights, violence against
women and family law. Central to a gender mainstreaming policy must be laws that
prohibit gender-based discrimination, that seek to establish true equality of
opportunity between women and men and that promote equality of access to resources.
The need for gender-sensitive government structures is emphasised, with the
concomitant need for training.

There is an extensive list of recommendations, and tools are provided to enable an
assessment of compliance with the provisions of the Convention on All Forms of
Discrimination Against Women (CEDAW) and an evaluation of progress towards
gender mainstreaming.

The Manual is part of the Gender Management System (GMS) Series, which consists
of a number of publications presenting the concept and methodology of the GMS,
with sector-specific guidelines for mainstreaming gender in key areas. The GMS is
explored most fully in the Gender Management System Handbook.

A Gender Framework

What is Gender?

Fourth World Conference on Women,

A[51/322, paras 7-14)

‘Gender’ refers to socially constructed roles of women and men ascribed to them on the basis
of their sex, whereas the term ‘sex’ refers to biological and physical characteristics. Gender
roles depend on a particular socio-economic, political and cultural context, and are affected
by other factors, including age, race, class and ethnicity. Gender roles are learned and vary
widely within and between cultures . . . [and] can change. Gender roles help to determine

~ women’s access to rights, resources and opportunities.’
Implementation of the outcome of the

Included in the construct of gender are gender hierarchies: the unequal power relations
(social, political, economic) between women and men; the stereotyping of women as
inferior; the greater value that is put on men’s roles and functions in society; and the
sexual division of labour that locates women in less highly paid and socially under-
valued work.

Why Focus on Gender?

‘Gender’ is a more useful defining category than a focus only on ‘women’ for a number

of reasons, including:

O Gender is not only about women; gender analysis is also applicable to men.

O Gender is not an isolated issue but one that interacts with many others, including
economic development, the environment, law-making, law enforcement and
compliance with the law.

O A focus on gender shifts the emphasis from special pleading for women to the
identification of different needs in the community and the formulation of policies
and strategies that address those needs. Policies can thus take account of difference
without undermining the assumption of legal equality between women and men and
the prohibition of discrimination on the basis of sex. It thus prioritises equality of
opportunity and outcomes rather than formal equality.

O Since gender is a social construct that is subject to change, assumptions about what
it means can be examined and changed. There is nothing ‘natural’, ‘pre-ordained’ or
‘permanent’ about societal gender roles.

Using a gender perspective in the human rights context facilitates an understanding of
how women’s enjoyment of human rights is adversely influenced by the social
construction of female and male roles, in which women are invariably relegated to a
subordinate position.

As noted above, gender is only one social construct. Others include those relating to
race, ethnicity, class, age, disability, marital status and sexuality. In assessing the
impact of actual or proposed policies and law on individuals, attention must be given
to the intersection of all such variables. The gendered impact of a particular policy
may be obscured by other forms of disadvantage; similarly, a focus on gender must not
obscure the relevance of other factors. (For a good example of considering race and
gender, see the Committee on the Elimination of Racial Discrimination, General
Recommendation 25 on the Gender Dimensions of Racial Discrimination, 2000.)

11
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What is Gender Analysis?

What is Gender Mainstreaming?

Agreed conclusions of the UN Economic
and Social Council 1997/2

12

Gender analysis begins with the identification of the social roles of men and women
and the implications these have for status, opportunities and access to and control of
resources. It thus involves the collection and use of sex-disaggregated data that reveal
the roles and responsibilities of women and men. These data are fed into the policy
process to enable assessments of how existing and proposed policies and programmes
may affect women and men differently and unequally. Gender analysis also involves
assessing how gender roles and gender-inequitable power relations may affect the
achievement of a range of development goals, including the goal of gender equality
and equity.

Gender analysis needs to be both quantitative and qualitative. The use of gender-
sensitive indicators in such areas as demographics, patterns of human settlement,
households and families, education, health, economic activity, access to land and
credit, legal rights, gender-based violence and macroeconomics can provide useful
quantitative data. This should be complemented by qualitative data, which trace
historical, political, economic, social and cultural forces in order to clarify how and
why gender differences came about, and thus provide indicators as to how they might
be changed.

Mainstreaming a gender perspective is the process of assessing the implications for women and
men of any planned action, including legislation, policies or programmes, in any area and at
all levels. It is a strategy for making women’s as well as men’s concerns and experiences an
integral dimension in the design, implementation, monitoring and evaluation of policies and
programmes in all political, economic and societal spheres so that women and men benefit

At the same time, gender mainstreaming does not automatically remove the need for
women-specific programmes or for projects targeting women. These will often remain
necessary to redress particular instances of past discrimination or long-term, systemic
discrimination. However, whenever separate programmes, projects or institutions are
set up for women in the context of mainstreaming gender, it is vital to ensure that
they are accompanied by concrete measures for integration and co-ordination.
Women-specific programmes and gender mainstreaming are two strategies directed
towards the same goal — gender equality — and may operate simultaneously or separately.

Gender mainstreaming involves a number of activities:

O forging and strengthening the political will to achieve gender equality and equity at
the local, national, regional and global levels;

O incorporating a gender perspective into the planning processes of all ministries and
departments of government, particularly those concerned with macroeconomic and
development planning, personnel policies and management and legal and
constitutional affairs, including the administration of justice;

O integrating a gender perspective into all phases of sectoral planning cycles,
including the analysis, development, appraisal, implementation, monitoring and
evaluation of policies, programmes and projects;

O developing systems for institutionalised collection and use of sex-disaggregated data
in statistical analysis to reveal how policies affect women and men differently;

O increasing the numbers of women in decision-making positions in government and
the public and private sectors;

0 providing tools and training in gender awareness, gender analysis and gender
planning to decision-makers, senior managers and other key personnel to ensure
that they understand the importance of and know how to integrate a gender
perspective into their work;

O forging linkages between government, the private sector, civil society and other
stakeholders to ensure a co-ordination of efforts and resources.

Because gender mainstreaming cuts across government sectors and other social
partners, it requires strong leadership and co-ordination. The Commonwealth
approach to providing the necessary leadership and co-ordination is through the
Gender Management System (GMS), which is designed to facilitate gender
mainstreaming (see Chapter 2).

Gender mainstreaming in legal and constitutional affairs requires a rights-based
approach to social policy. Gender factors must be an integral part of all legislative
programmes, judicial decision-making, administrative policy and decision-making.
Since the forms and manifestations of inequality differ among states, the implementation
of gender mainstreaming must be context-specific and take account of such variables
as economic development, political and governmental institutions, local government
structures, religion and the place of customary law. Issues that will facilitate or impede
gender mainstreaming in the particular society must be identified and addressed.

This means that there is a need for an individualised and localised gender audit of law
and legal institutions for each state and sub-state unit. Also, gender mainstreaming
must bring about actual change, thus going beyond changes to the formal legal
structures and law on the books. Legal, and consequently social, changes must be
owned by the people and must be located in the context of their culture and religion.
Strategies must therefore be worked out within those frameworks through co-ordination
and consultation with women and men at the grassroots level.

It is also important to note that such advances as greater participation of women in
decision-making and in activities of governmental departments, although an important
step in mainstreaming and ensuring gender equity, are not of themselves sufficient to
ensure the required cultural and behavioural changes necessary when asserting that
gender matters. Care must be taken not to perpetuate the system through strategic
window-dressing without addressing the related issues in political, social, cultural and
economic affairs.

States can seek technical assistance in designing, implementing and evaluating
programmes from UN agencies (including the Office of the High Commissioner for
Human Rights, the UN Division for the Advancement of Women, UNIFEM and
UNDP) and regional groups working on gender analysis, such as the Southern African
Research and Documentation Centre (SARDC). Guidance is also available from the
Gender and Youth Affairs Division of the Commonwealth Secretariat. Their manuals
and training sessions can be used for assistance.

Why Mainstream Gender?

Despite major differences in levels of economic development, social structures and
prevailing religious and secular ideologies, states have in common that inequality
exists between women and men. This allows suggestions for gender mainstreaming to
be made with respect to all states.

Gender mainstreaming has been promoted as an international strategy for the
achievement of gender equality since the Third UN World Conference on Women

13
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held in 1985 (Nairobi, Kenya) and was further urged at the Fourth UN World
Conference on Women in 1995 (Beijing, China) and its follow-up process at the
23rd Special Session of the General Assembly (Beijing+5, June 2000).

The Beijing Platform for Action, 1995 in paragraph 217 refers to the ‘gap between the
existence of rights and their effective enjoyment’. Mainstreaming is a tool that can be
used to redress this gap. Further, in paragraph 221 the PFA states that ‘intensified
efforts are needed to integrate the equal status and human rights of all women and
girls into the mainstream of United Nations system-wide activities’. The obligation on
UN institutions is extended to member states in paragraph 229,which stipulates that
‘Governments should promote an active and visible policy of mainstreaming a gender
perspective in all programmes and policies’.

The need to accelerate the process of mainstreaming a gender perspective was
recognised in the Outcome Document adopted at the 23rd Special Session of the
General Assembly: “Women 2000: Gender equality, development and peace for the
twenty-first century’ in June 2000. Paragraph 80 of the Further actions and initiatives to
implement the Beijing Declaration and the Platform for Action calls on governments to:
‘[d]evelop and use frameworks, guidelines and other practical tools and indicators to
accelerate gender mainstreaming, including gender-based research, analytical tools and
methodologies, training, case studies, statistics and information’.

In addition to the commitment to gender mainstreaming contained in these
international statements of policy, there are other reasons for its adoption. Gender
mainstreaming is essential for a properly functioning democracy. It puts people at the
heart of policy-making; leads to better informed policy-making and therefore enhanced
government; makes full use of all human resources and acknowledges the shared
responsibilities of women and men in all spheres of social ordering; makes gender
visible at all levels of society; and takes account of diversity between women and men
and between women and women, men and men (Council of Europe, 1998).

In sum, arguments of efficiency, effectiveness, economics, equity and social justice all
support the integration of gender issues into national legal policies and programmes.

Obstacles to Gender Mainstreaming

It is important to identify obstacles to gender mainstreaming so that they can be
addressed. These may be found in existing laws, including legislation and customary
laws, and in societal structures that have come to be seen as ‘natural’, ‘the way things
are done’ and ‘moral.” Other obstacles may be the attitude of key stakeholders; the
representation of gender concerns as foreign, ‘western’ imports; and policies connected
to macro-economics and globalisation, including structural adjustment programmes
and privatisation of services previously viewed as public. Particular obstacles include
the following:

Lack of constitutional guarantees

14

In many countries there are still no constitutional guarantees against discrimination
on the basis of sex and some constitutions make the guarantees of non-discrimination
subject to customary or traditional law. Judges may be unwilling to apply constitutional
guarantees of sex equality. In addition, there may be a legally sanctioned hierarchy of
rights: political rights are guaranteed by many constitutions but very few constitutions
have similar guarantees in relation to social and economic rights. This privileging of
the political over the economic may have a disproportionately negative impact on

Reservations to treaties

women, who are largely responsible for managing the household economy and for the
care of children, the aged and the disabled.

States may have far-reaching reservations to international obligations, including to the
Convention on the Elimination of All Forms of Discrimination Against Women
(CEDAW). These include reservations that specify non-application of the Convention
where it is contrary to constitutional provisions or professed religious requirements.

Discriminatory laws and legal practices

In Commonwealth countries where the legal system derives from the ‘Westminster’
model, international treaties are not self-executing and may not been incorporated
into national law. Further, in many countries there is no anti-discrimination legislation
that would give women legal redress against sex-based discrimination perpetrated by
state or non-state actors. Women continue to face discrimination in employment
practices and in access to educational facilities amongst other areas. Even when there
are laws prohibiting discrimination, there may be no legal process or remedy or these
may be inadequate to protect women against discrimination.

A multiplicity of laws

There may be several different legal systems and structures, including secular

stat