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(HAPTERL: EXECUTIVBUMMARY
The objective of the Evaluation mission is to evaluate the trade layrsgbamme implemented by
the Economic and Legal Section of the Commonwealth Seategpecial Advisory Services Division
(SASD) and to make recommendations on the future delivery of trade law assistance.
1. Effectiveness of the programme and the lessons learned
Overall, the trade law syirogramme fulfilled its mandate. All its projectvere relevant to the
Secretariatdéds international trade programme and
qualitative method of intervention, thereby producing tangible outcomes.

Several lessons could be drawn from an investigatioheofdlevance and overall performance of the

subpr ogr ammeds projects. Firstly, the assistance
and ensur e a | ogi cal i nk bet ween t he actiwvit
International TradeProgramme. Project design also requires developing a solid andehaih

partnership with the beneficiary, in order to e

provided. Projects must also be well coordinated with other donors in or@esitbduplication and to

further ensure their connection with longerm strategic development plans. Furthermore, it was
observed that when the projectsd objectives ar
dispersion and inefficiency.

Secadly, best practices must be followed in project management and conduct of key activities.
Certain projects may be more sophisticated than others. They provide for the establishment of
complex legal mechanisms or accompany legislative change affectingtampasectors of the
economy. An appropriate mix of relevant activities is necessary to achieve their particular purpose.
Continuum in the assistance provided, full dedication of trusted key advisors and a clear role assigned
to a project manager are essdn a | in this context. Cooperation
Sections may also create positive synergies. Other activities are simpler, such as the realisation of a
study or the drafting of a regulation. They nonetheless also require careful glandinhe adoption

of best practices in their conduct. Finally, good project communication and dissemination of the work
must be ensured, as these may be important sources of inspiration for other beneficiaries and
contribute to strengthen the multiplidfext of the assistance provided.

2. Efficiency of the programme and the lessons learned

Overall, the project can be considered as having been adequatedffectte. Much was achieved in

the ten projects, for the total amount spent of UK £ 1,109,080é&h only one irhouse legal officer.
Furthermore, the expenditure rate was satisfactory, since 95% of the overall budget appropriation was
spent.

There were however some inefficiencies observed, which may have to be avoided in the future.
Firstly,ins ever al projects, the projectds maxi mum pot
more profound outcome could have been obtained by making an additional investment into the project

and with more presence in the ground to complete the workthér cases, larger multiplier effects

coul d have been obtained wi t h mor e project
recommendations.

Secondly, unfortunately three of the ten projects were not satisfactory from an efficiency point of

view. This was rainly due either to poor project design and inadequate activities, or to the lack of
sufficient absorption of the projectdés outcome
observed by comparing the ovatpuhWithotherpwjpcessct 6s ext e



Thirdly, when irhouse input is used, it tends to be cheaper and one could wonder whether in certain
cases, it would not be more appropriate to appoint additioAablise experts, given the potential
institutional memory thientails and the possible economies of scale in subsequent projects. In that
case, however, it would be important to assess the cost of-tlmse expertise and compare it with

the market value of its output. That is the only way to obtain a final kel&tficiency assessment. In

other words, it would be important to know whether or not usidgpise expertise is less expensive
than outsourcing the work to specialists in a particular issue and whether the positive externalities of
such use would outwgh its cost and its negative externalities, the latter including, for instance, the
loss of time available for the management of other projects.

Considering this last point, one should therefore qualify the findings of the Evaluation. Indeed, they
may bebiased due to the absence of proper accounting for the time and cost ehthisénexpertise
used in each project.

Other lessons learned from the efficiency evaluation are that in every project, good project design and
adequate activities increase @grect 6 s ef fi ci ency in addition to i
project requires sufficient human resources for project management, project administration and, where
relevant, for the provision of hands expertise.

In summary, optimal tradiew assistance requires a letegm approach, a good level of partnership
with the beneficiary, effective donor coordination and integration into larger development strategies. It
also requires an adequate internal management structure, continuum in iskene@ssprovided,
sufficient financial investment, good communication, and, last but not least, sufficient human
resources.

3. Ongoing relevance of trade | aw assista
mandate

Trade law assistance is entirely relevanthioet obj ecti ves of the Secreta
Programme. It fills a clear capacity gap in trade law in all Commonwealth Developing Member States.
Furthermore, the future demand for trade law assistance is likely to be very wide and coveraall relev

areas of trade policy, including border measures, trade facilitation, technical barriers to trade,
agriculture, SPS, et c. | t i s evenhebokeeéiyodo tios dune
regional integration and legal harmonization of egoit laws at regional level. Legal skills in the

context of multilateral trade diplomacy, such as negotiations, notifications, consultations within WTO
Councils and Committees, dispute settlement and Trade Policy Reviews will also likely be in strong
demamn. Needs are also obvious in relation to capacity building in trade law through training,
supporting research and hitgvel academic education.

There is therefore no doubt that the Commonwealth Secretariat should continue trade law assistance. If
any, t should be increased considering its too short supply in the international donor Community and
the too many subjects to be covered.

4.  The strategic orientation of the assistance to be provided by the Secretariat
on trade law matters

There appears to bectear delimitation of the range of services a trade law programme can provide
and several options regarding the priorities areas it may wish to focus on, including their delivery
methods.



Trade law assistance in general covers all areas that are telatade law and that are intertwined

with the negotiation and application of international trade rules. This includes by definition the work
directly related to the multilateral trade rules and institutions (WTO), the one related to bilateral
treaties, he strengthening of regional integration, the streamlining of domestic trade law in strict sense
(customs law, trade remedies, import licensing, etc) and the work related to other domestic regulations
having an impact on trade (investment law, competitenn, consumer protection, sanitary and
phytosanitary rules, technical regulations and standards, intellectual property, etc).

The Commonwealth Secretariat could first consider the option of incorporating trade law assistance

i nto a | ar g e rrogfammeowhihmioald alsa enéompgass monetary cooperation, debt
control, maritime law and the use of natural resour€hsse areas all contribute to the definition of
domestic economic policy. Sever al of t hewene subj
within the ELS itself. Since it is SASDG6s inten

available within the Division and to develop synergies across sections and between Divisions as and
where possible, this option may have the meritdmplement the range of services already provided

by the ELS and the other sections of SASD by professional legal services. It may foster the creation of
a culture of synergy and cooperation within SASD in line with its strategic orientation. From a
pracical point of view, however, it may not be optimal, since trade law and the other subjects are
technically very different, i.e. they entail the use of different sources of law and, in practice, they
constitute separate areas of specialisation. Notwithistanithe policies related to them must be
coordinated, these subjects are very seldom addressed together from a legal perspective in the same
project. It would be difficult therefore, and not very efficient, to create a seamless team of officials
proficientin all these areas. There would be too few economies of scale within such a law programme.
The creation of a larger unit would furthermore require some additional investment in human
resources, which may be made at the expense of the deepening ofd¢Haviradsistance.

A second option would bi® establisha generalist trade law programme,rimt circumscriing further

the scope othe assistanc¢o be prowdedand let the demand make the selection of the projects that

would be carried out. The befits would be that the trade law programme would be more flexible and

closer to demand. This may also facilitate a wider allocation of the assistance, while giving some
informal priority to small and least developed States. This would require, howevegetheral

publicity is made of the programme. The possible cost would be the loss of performance and
economies of scale if projects that are too different are implemented across the Commonwealth. This
might indeed impair the use of lessons learned acrosspect s as wel |l as the pos
work carried out.

Should the option above not be retained, there are certain areas in which the Commonwealth
Secretariat could create a niche for itself and make the necessary investments to impemgctis
offered.Possibilities includeny one or severalf the following:

e Assistance in the context of WTO trade policy reviews and WTO notifications;

e Assistance in relation to FTA negotiations, bilateral treaties, regional integration and
harmonisatia of laws and regulations relevant to the creation of a single regional market;

e Assistance for the improvement of domestic trade laws in strict sense (trade remedies, import
licensing, customs law, etc)

e Ad hoc support in trade laws in the context of largemjects defined by other Divisions or
Sections or other donors

¢ Assistance in the fibeyond the bordeapof issue
complex developmesdriented legal mechanisms, such as Special Economic Zones, the
identification of subsidisation schemes, the setting of sectoral rules (especially on services),
and the regulation of competition policy.



It is difficult at this stage to further define within these areas those that should be prioritised even
more. They are all equallimportant and not sufficienthaddressedy other donors. The final
selection will depend on a more formal expression of demand from the potential beneficiaries, as well
as a deeper analysis of the trade law assistance provided by other donors in evergn@ealth
Developing country. The profile of the trade law officers recruited will also play a certain role in this
regard. Should the option to create a specialised law programme in selected niche areas be retained, a
recommendation would be to carry oat deeper study of tke issues in the context of the
Programmeds future inception phase.

Another question that arises is whether trade law assistance should be focused on some regions and /

or member countries as opposed to others. It would appeartfim@ommonwealth Strategic Plan

that small and least developed States ought to be favoured. The first series of interviews in London
seemed to indicate that, from an institutional point of view, such differential treatment among the
institutional beneficmi es of the Secretariatés programmes i s
suggestion would be not to orient trade law assistance on the basis of hypothetical preferences of one
geographical group of preferred States as opposed to the other.

In terms of intervention methodology, legal advice and legal opinions are always adequate methods to
deliver trade law assistance. Advocacy to promotedprelopment and prgender legal frameworks

within the developing member countries and to defend theitigmus internationally are also adequate

and can be encouraged to the extent they avoid conflicts of interests. However, engaging into litigation

for Commonwealth developing countries is not advisable, unless this is on the fringes to support
professionalitigating lawyers. Furthermore, one should encourage support to academic research and
long-term education by providing universities and research centres with good scholars, organising and
stimulating research and defining adequate educational curricataideration should be given to
proactively seek synergies in this regard with t

Finally, while the Commonwealth Secretariat should refrain from organising training seminars and
workshops itself, trade law officers and expettsuld, however, always try to engage into capacity
building actions through ethe-job assistance and help the beneficiaries to deliver legal advice and
advocacy themselves rather than doing them at their place.

5. Advice on the optimal operational struate to deliver the assistance
requested

Two optionseventuallyseem to be available to the Secretariat to deliver trade law assistance. The first
would be the maintenance of a rather generalist trade law programme, while the second would be the
constitution of a specialised unit handling higihofile projects in selected areas of trade law.

In the first case, the recommendation would be to integrate a generalist trade law programme within
the Trade Section of the SASD, while adopting its working methods .pFbgramme should recruit at

least two legal officers which would be fully integrated in the Trade Section Team and participate in
the design of projects in areas where legal input would be relevant. They would also supervise the
legal projects, or theefal activities within larger multidisciplinary projects that the Trade Section
could possibly design and implement. The legal officers would outsource most of the specialised work
in the context of the projectoésonmpfeméet auit pot
This option represents a very classic method of delivery of technical assistance. Its advantage, among
the many that have already been highlighted, would be to facilitate the integration of legal assistance
into larger multidisiplinary projects, while not complicating administration more than necessary. The
inconvenience would be precisely its too classical approach, which would depend on outsourced short
term expertise to actually deliver the assistance and which would tlerefadermine the
consolidation of irhouse skills. In any event, this option would require that at least one of the trade
law officers is a higHevel expert, capable of ensuring qualitative supervision of the outsourced
expertsd wor k.



In the second casthe recommendation would be to establish a specialised trade law programme as a
separate Section within the SASD or to maintain it within the ELS. In both situations, the programme
would function as a real ihouse consultancy unit, the experts of whiauld be in charge of almost

al | aspects of the projectds cycle, from design
programme should rely on a constant team of-teghkl lawyers, some of them being junior, to ensure
consistency throughouttsi implementation, cross fertilization among projects and institutional
memory. The programme would seek synergies with other Sections and Divisions of the Secretariat by
drawing on their expertise and knowledge as and when reqginredrticular, some atbloc advice in

the context of project design might be requesbtespecialised Sections in order for instance, to ensure

a positive impact of a project on gender, health or youth. This option is certainly more ambitious than

the previous one and it mighe bmore complicated to implement. It would also require some changes

in the Secretariatds habits, particularly with
calibre international experts. Should they be recruiteldouse as part of the Seaet i at 6 s st af f
regular conditions applicable to the aoranagerial staff may need to be revised. Otherwise a proposal

could be to recruit a pool of trusted advisors on a retainer basis. Whatever solution would eventually

be adopted, establishing a sjdised programme may be very efficient and could produce a very
strong i mpact o n tpossibiliteb it might alsd enthié high Ivisibiityn &on the
Secretariat, which would be able to distinguish itself from other donors throughtibase provision

of personalised, taileamade, highquality, and highprofile legal projects of a type seldom carried out

by other technical assistance programmes.

This second option, which might be the preferred armjld require the recruitment of two three

senior legal officers. Adding an equivalent number of junior experts might also be useful to ensure the
continuation of the programme while mainiaip institutional memory. Finally, recruiting a Trade
Economistto support the Trade Law programmeuld also be an excellent move since most, if not

all, trade law projects entail an economic aspect, especially at the phase of project design.

Finally, irrespective of the options that will eventually be retained, certain recommendziohe
madeinoder to increase the overall efficiency of a

e Establish within the Secretariat a specialised multidisciplinary Section exclusively
dedicated to project design in all tragdated issues;

e use the trade policy analysts andiigors deployed in the ground by the Hubs &
Spokes programme as additional support [
implementation;

e use the expertise available in the other Sections and Divisions of the Secretariat in the
cont ext of mentatignh éowetsiiosld avond gdvering all aspects of an issue

under a single activity in areas which al
competence);
e encourage crossi vi si onal cooperation through ]

evaluations, positive ssessments for intdecr et ar i at referrals,
budgets and facilitated lines of approval and release of expenditures in collective
projects;

e clarify the interface between the Trade Section and the work carried out by the
SASDO6 S Ent Agricplture Seetiona(BAS);

e revive the Intedivisional Committee on Trade in order to foster cooperation in the
context of projectds design and i mpl ement



free the | egal of ficer(s)od6 time as- much a
level advce as opposed to carrying out too mayninistrativetasks for every single
intervention;

i n ot her wor ds, dedi cat e sufficient res
alleviating the administrative tasks of the legal officers

establish a mechanism &ssess the value of thehnouse staff s ti me a
precise account of travelling time and expenses in relation to the cost of desk work

consider the elaboration of larger framework projects, based on country partnerships,
and in the context of kich specialised activities would be take place;

limit administrative oversight and reporting to the phases of project design and
closure

Increase the publicity of the services that the trade lavpsadramme can provide;

Encourage dissemination of the ok produced by the programme.



(HAPTER : INTRODUCTIOAND METHODOLOGY

l. Introduction

This study contains anveluation ofthe Commonwealth Secretariassistance to Member States in
Trade Lawand recommendations to-oeient and optimize the assistanprovided on the basis of the
|l essons | earnt and. the Member Statesd needs

Overall, the conclusions are that ttrade law sufprogramme of the Commonwealth Secretariat
fulfilled its mandate. Al pr oj e drade progmamnee ande | e v an
except one, they were delivered with a sufficiently qualitative method of intervention, thereby
producing tangible outcome$he assistance providedas useful to the developing Member States

and that it was well appreciated by the&iiciaries. However, it was delivered in a somehow artisanal
manner, in the absence of a clear mandate and formal criteria for the acceptance of projects and
delivery methods. Possible synergies with other sections and divisions within the Commonwealth
Secretariatcan also be improvednd the beneficiarighathad access to the assistamare informed

of the programmenainly through the word of the moutBtructured as it is nawdue to its limited

staff, restricted budget and current working methdhbs, programmecannot meetll developing

Me mb e r eRistiagtneedsdtrade lanwand allocate its assistance on the basis of objective criteria

Therefore, this study recommends a clearer definition of the scope of the trade law programme and of
its postion within the Commonwealth Secretariat. It provides options in terms of staff composition,

and delivery methods. It also recommends the adoption of improved methods of cooperation among
the Secretariatds secti ons eaandexpdditiongsernoparsiershis o as
with beneficiary States.

This study is not about making a judgment on themuolgrammés staff. If any, this judgment is that

the work was carried out with dedication, seriousness @fteh empathy for the clients. Eh
Evaluation mission is very much aware of the structural limitations that the staf€@nfrontedwith.
Therefore this studyis more a management paper which aims at maximizing the potentials of the
trade law programme amd-orient andprofessionalizéts operations.

Il. Objectives

According to the terms of referenabe objective of thdvaluation missions to evaluate the trade

law subprogramme implemented by the Economic and Legal Section of the Commonwealth
Secretariat Special Advisory SengcBivision (SASD) and to make recommendations on the future

delivery of trade law assistanc&he trade law subr ogr a mme -P(rtolger a mBa b) wa
established to provide technical assistance to the Commonwealth developing members States in trade
law mattes. In particular it aims at providing them with advice and capacity building activities on the
implementation of international trade rules.

The SASD requested an assessment of the effectiveness and efficiency of e Suhr a mme 6 s
activities, as well & recommendations on the way forward on the basis of the lessons learned. The
ultimate goalis to enable the Secretariat to plan for future relevant technical assistance and to ensure
that its objectives and intended results are met. Final recommendatimtsaddress the optimal

future strategic orientation of the assistance provided as well as potential operational changes that may
be required by the Secretariat to better deliver its mandate.



Results to be achieved

The endresult of the Evaluation mudie the production of a comprehensive Evaluation Repust
present studythat mustcontain both (a) a sound assessment of the current performance of the trade
law subprogramme and (b) relevant practical recommendations on the way forward:

a) Assessmenof quality and performance
0 Analysis of theeffectiveneso f t he | egal assistance provided
mandates to deliver the Secretariatodos intende

0 The study must assess the effectiveness of the projects carried out unddpthe s

programme and the degree to which they have delivered on planned outputs and
contributed to the objectives of the Secr
The study must also assess the actual or likely impact of the technical assistance
provided @ the development of the beneficiary countries. It must take account of the
requirements of developing member countries for advice and support in trade law
matters.

Furthermore the study must assess the relevance of gender issues on the effectiveness

of the programme and how well these issues and the other stated objectives of the
Secretariat were addressed by the-gudgramme.

0 Analysis of theefficiencyof the tradelawsupr ogr amme ds oper ati ons.

0 This analysis entails an examination of the relatigndiétween the output of the
programme and the resources allocated to it.
0 An assessment must also be made on the internal allocation of resources within the
subprogramme, geographically, per project and per expertise utilised.
o Furthermore the analysis sHdwalso address thexternal factors, either hindering or
supportingthesupr ogr amme 6s operati ons.
b) Advice on the ongoing relevance of the SuBr ogr amme i n relation to

mandate and the way forward

o0 Summary oflessons learnedaind adice on therelevance of trade law assistanci relation

t o

(0]

the Secretariatods mandat e, considering the

The advice must be based on the lessons learned from the evaluation of the
performance of the SuBrogramme, in particular with resgt to the development and
gender impact of the assistance provided. It must also take into account the demand
for trade law assistance over the period being evaluated and the future likely demand
for trade law assistance.

0 Advice on thestrategic orientation of the assistancdo be provided by the Secretariat on
trade law matters.

(0]

(0]

The advice must address tbptimal scopeof trade law assistance, i.e., the areas of
law that should be addressed in priority.

The advice must also address dpimal focus and contentof trade law assistance,
i.e. whether for instance it should be based on legal opinions or cabaibiting
activities.



0 The advice must also be based on the future likely demand for trade law assistance,
and t ake into accowmmeot heme doGrersed apir @
advantage, its intended strategic direction and resourcing requirements.

o Advice on theoptimal operational structure to deliver the assistance requested,

0 The advice should address primarily 8pecific organisationof the Division within
the Secretariat which would provide trade law assistance.

0 The advice must be based on an analysighef costs and benefits of various
methods of deliveryof trade law assistance, i.e. whether for instance it should be
carried out lg in house or external expertise, the skills and number of staff to recruit,
the optimal methods for the recruitment and supervision of the expertise, the
programmed6s management structure, etc.

0 The advice mustelate to the recommendations on the strategiorientation of the
assistance to be provided. It must also address the institutional context in which the
SASD functions, the resource implications and other traldded programmes within
the Secretariat.

o Final recommendations must addrgsgential srategic and operational changes
that may be required by the Secretariat to better deliver its mandate.

All advice given must of course take into accotmg lessons learnedrom the evaluation of the
SubP r o g r aedffientevénesandefficiency over theperiod being evaluated.

V. Overall Methodology
TheEvaluatorcariied out the task while respectirige following methodological principles

o Definition of relevant objective criteria for the assessment of performance and efficiency;

0 Reliance on the methodwm)y proposed in the Work Plan

o Interviewswi t h t he trade | aw assistancebs benefici
ground whenever possibje

O Il nterviews wi t h t he Secretariatos staff i n
sections;

o Interviews with other donors and stakeholders concerned in Bru§mtgevaand in the
ground

0 Interviews were carried out on the basis offamal questionnaire and informal
conversations either through meetings or telephone conversations

o Thorough documentary review on the basis of documents providedt should be noted
however that dotainingr el evant documentati on ogeatioshas ni ng t
not beenas staightforward as one would have desiredpanticularin relation to the finarial
data and the r o g r avmittem 0ugput. TheEvaluatorwent through all the physical and
electronic files that were pointed out to him the headquarters in Londand he took
extensive notes during the time available. Unfortunatidg information kb ha is not
complete.Both the physical files and theelectronic filesi n t he Secretari atod
network system appear as being neither ordered in a rational way nor complete
Furthermorethe ComSec decided to classify several documents produced re tcontext
of specific projects as confidentiabnd thesaverethusnot made available to the evaluation
study.Annex 5 heretocontains the list of documensceived andonsulted;



Testing the Evaluatob § act ual under st andi ng c orientattolne pr o ¢
operations, and institutional cont ext wi t h |
containing the draft chapter Il of this study (@werview of the trade law sgrogramme)

was prepared and submitted for comments to the Secref@hiatcomments revealed the
incomplete nature of the written odumentation obtained, which dle to some

mi srepresentati ons oThe dtath éhaperwagamanded accsdingtat p ut
the comments received and the additional informatilatained

Verification and crosscheckingthe information received, and declarations and assessments
made by interested stakeholders with available evidence;

Presentation to and discussion oflaterim Report with the relevantlivisionsand sections
of the Secretaait in London on 27 November 2008. Comments on the Interim report were
madeand taken into account indfinal Report.

In case of missing evidencassumption that all persons interviewed and comments
received on the draft chapter Il are genuine and sta¢ the truth about the sub

progr amme6s activities and resul ts;

Use of amix between quantitative and qualitative assessmenof performance and
efficiency on the basis of thebjectivecriteria identified;use of the tables iAnnexes 1 to3
as an analyticabol;

Review, where possible, the quality of the written output of the project, such as the reports and
the legal opinions producedHowever, dueto the ComSec decision to classify these
documents as confidential, too many of them were not made avadahke evaluation stugly

Assessments of the current and futureneeds of trade law assistance on the basis of
interviews, theevaluatob s per sonal judgment and the respor
needs, sent by the Secretariat to the potentidbidi@peneficiaries of the trade law assistance.

The questionnaire on needs is attachefinnex 6hereto;

Generally speakingcarrying out an empirical analysis of the assistance provided and
ensuing a work that is not only based on the theory of techrissistance but also on actual
and perceived realities in the ground.
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(HAPTER3: OVERVIEW OF THRADELAW SUBPROGRAMME

l. The Trade Law Subpr ogr amme60s objective and str at

Thetradelawsubr ogr amme-P¢( bge amB®abd) uogpevide echridallassistdneed

to the Commonwealth developing members States in trade law matters. In particular it aims at
providing them with advice and capacity building activities on the implementation of international
trade rules. As such itimplemé¢ s strategy 5 of the Commonweal th
Programme:

fiProvide advice on international trade law and strengthen institutional frameworks
addressing the legal aspects of international trade.

The International trade programmeeifsformed Programme 5 of the 16 Programmes provided by the
Commonwealth Strategic Plan for 26RP308. It is now covered by Programme 6 (Economic
Development) of the new Commonwealth Strategic Plan for -2002. The objectives of these
programmes are esg@lly to assist developing member countries, especially small and least
developed States, to take advantage of the international trade system, to improve their understanding
of it and to foster their participation in the international trade fora. Theyaiso to develop
competitiveness of their economy through capacity building in the elaboration of export and sectoral
strategies, market development and trade promotion.

According to the trade law officer, the strategic orientation of thepBofpramme As been more to
promote the rule of law within beneficiary countries and internationally than to look at
competitiveness and export promotion. The advice given however had to be close to the particular
interests of the beneficiary States. It would apgbat the assistance was provided with a clear
advocacy mind in favour of beneficiary States, i.e. small States, LDCs and other vulnerable
Commonwealth Developing countries

There also exists a specific mission statement for thePSoaframme containedhia schematic
presentation sheet provided by the trade law officer. According to this document, the sub
programmeds objective would be:

fito provide technical assistance to small States, LDCs and other vulnerable Commonwealth
Developing countries in sequcing trade and tradeslated policy reforms of a nature and at

a pace consistent with their trade, development and financial needs, compatible with the WTO
and other trade agreements

This document could be read to include policy advice within the esadpthe trade law sub
prograamei Jthance ¢€é i n s e gralaed eoalicygefotmd.drd actieend t r a
however, the suprogramme has not engaged in such advice and it was not driven by a particular
agenda to promote or define the pace obnmek. h general, itlimited itself to ensure that

gover nment s 0 ,iplinawith thar statesl Stategicdevelopment plans, wouldaoeed

out in a manner compatible with WTO rules and other relevant international trade agreements.

Themissbn statement above also seems to imply that
traderelated policy issues (thesoal | ed fAbeyond the borderodo issues
WTO activity as such. In practice, this hgasnerallybeen the casayith the major exception of the

programmeds participati amdi nnt hédrebaOELBa cWLOt di ¢

. In practice, the assistance prded was mainly for the benefit of ACP States, composing 40 of the 53
Members of the Commonwealth Secretariat. The assistance on WTO law and Public Health however also
concerned Bangladesh and India as individual countries and the SAARC as a region.
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policy review The idea behind almost all projects was to exploit the policy space left by WTO rules
and to ensure that the domedti@ gi sl ati on e mb

them.

odying the gover nmen

The subprogramme has specialised in certain specific areas, linked to the objective to foster foreign
direct investment in the beneficiary States. These topics appear in althdke grojects it
administered and are centred investment regulations, fiscal incentives, licensing mechanisms and
export processing zondsspecial economic zones Amo n g
major project on TRIPs and public healttheTassistance provided addressed all facets of the issues
examined, i.e. not only the relevant laws and regulations, but also the policy choices, as well as the
economic impact of possible changes. It accompanied \d8rfpatible transformation processes by

suggesting legal amendments aoflenf aci | i t ati ng

changes.

the progrsalsoe 6s hi

stakehol der so awa

In addition to the above main orientation of its activities, the-polgramme assisted certain
beneficiary States in their Trade Policy Review atWhEO. The outcome of such reviews has actually

led to the abowvenentioned activities. Furthermore, as indicated in the next session, the sub
programme has also provided assistance in services, with a project devoted to tourism in the Gambia;
and in the relew and revision of customs legislation, border tax adjustments and intellectual property
laws, in particular with regard to the protection of plant varieties.

General |

y

speaking, wher e

possi bl e,

t he s8 nt er ve

relationship with the beneficiary, liaising with stakeholders concerned and adapting to the
beneficiarydés own rhythms an

Il. The Trade Law Subpr ogr a mme 0 s

d demands.

activit

es

During the period of investigation, the trade law -pubgramme plannednd implemented ten
registered technical assistance projects within Commonwealth developing States. In addition, the trade
law officer provided unregistered legal advice on an ad hoc basis to various government
representatives and other stakeholders witleimeficiary countries.

The table below summarizes the ten registered projects, by stating their objective, registered output
and expense. This table was produced on the basis of the documents collected, on interviews, and on
the basis of an esgite invesigation of the physical file and of the electronic folders available in the

ComSec 0 snetwoyks t e m

Commonwealth
Assistance on
TRIPS and
Public Health

is to assist Commonwealth
countries with insufficient or ng
manufacturing capacity in the
pharmaceutical sector to
implement an appropriate
regulatory framework to acces|
affordable medicines, taking
advantage of TRIPs
flexibilities. The expected
output inclules the preparation

of a comprehensive guide,

(Bangladesh, Barbados, Ind
Kenya, Mauritius, Nigeria

South Afric
Uganda)

a, Tanzania an

2. Six regional case studig

(SAARC,

Caribbean,

EAC/COMESA, ECOWAS,
SADC/SACU, and Pacific)

3. Six
Workshops:

Conferences

presentation

Project Objective Output External
Expenditure
(UK £)

XCW6070:Pan |The project o6s |1. Nine country reporty 345,063

12



Project Objective Output External
Expenditure
(UK £)
including model provisions for| the studies in Geneva (A4
the implementation of TRIPs | November 2004), Nadi, Fij
flexibilities and one national | (17-23 June 2006), Port ¢
workshop per country. It also | Spain (2628 October 2006)
provides for concrete policy | Gaborone (187 November
recommendations and 2007) and Nairobi.
e et |4 A Report
Kenya and Botswana DeC|_s lon ~on Access
Governments Mgdlcmes a Afford_able
' Prices for Countries with N
or Insufficient Manufacturing
Capacities:  Implementatio
and Chall enge
5. A training the trainerg
workshop, Addis Ababa (17
23 March 2007)
6. Recommendations fq
reform including amendmen
to the relevant las on IP and
medicines regulations.
XBELOQ18: Belize | Review of legislation in the 1. Report: An assessment | 254,658

Investment/WTO
Compatibility

context of the implementation
of WTO commitments, in light
of Belizebs Wi
Review. The pr
purpose is the éablishment of
a WTO-compatible trade and
investment regime. This projeq
complements prior assistance
the Commonwealth Secretaria
in Belize and addresses key
areas of trade policy, such as
tariffs and other duties and
charges, the licensing regime,
State trading enterprises,
services, etc.

Beli zebs Seryv

2. Inception report on th
Review and Revision 0
Belizebds |l nve

3. Study on domestic bord
taxes, fiscal incentives ar
the licensing regime

4. Assistance in the
establishment of a Fisc
Incentive Information Systern
Database

5. Review of investmen

legislation

6. Study on the licensin
regime

7. Review of legislation of

bananas, citrus, sugar a
livestock. Draft of new
legislation.

8. Work o optimal tariff
structure
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Project Objective Output External
Expenditure
(UK £)
9. Several small workshop
and meetings to present t
abovementioned reports.
XSTL022: St Review of the structure and | 1. Study containing a reviey 139,681
Lucia Fiscal performance of the existing of St s fisaalcincemtive
Incentives fiscal incentives regime and it regime.
agreement s TH cqnfgrence on best prgqtlc
overall objective is to eétablish bringing  together - officials
a modern fiscal incentives and experts : fron_
) . Commonwealth countries i
regime that is WTO© the Caribbean
compatible, with the view to '
facilitate investment in St 3. The report of the
Lucia. conference with
understandings and
recommendations for the
region
XTONO26: Review the tradeelated 1. Study on the repeal of th 88,799
Tonga legislation of Tonga vig-vis Tongaos
Legislative the WTO Agreement, with the | Development Incentives Act
Compliance to | aim of effecting necessary > Study o1
X\grtce)ements ?Q}iﬂgmg?\i fg g;)eez%ngIrgde Industrial Ince;ntlves bos
related areas identified/ithe WTO . Accession: WT.O
L . Compliance and  Polic
Ministry of Foreign Trade. The | : . X
0 . mpl i cations?o
legislative review must focus
on 4 key areas: SPS, TBT, IPR 3 . Study on
and customs valuation. Protection of Plant Varietieg
Options for T
4. Dratft Bill for the Protectior
of Plant Varieties
5. Draft revised Excise Act
6. Several small workshoy
and meetings to presetiie
abovementioned reports an
drafts.
XGAMO029: Development of the appropriaf 1 . Report: il 67,630
Assistance in the| legislative framework for the | Tourist Value Chain an
Development ang tourism sector, in particular the Prospects  for  Pr®oor
Drafting of review of the Gambia Tioism [ Tour i s mo
Tourism Authority (GTA) Act 2001 and 2. Validation workshop if
Regulation for all other laws applicable to the June 2007 to present ti
The Gambia tourism sector. These include

provisions for the promotion of

in th

findings contained
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Project Objective Output External
Expenditure
(UK £)
tourism activities and private | report.
e o ool "7 3. Dt revised_Ga
. Tourism Act and regulations
related investment measures.
The poject should also lead to
proposals of amendments and
or new regulatory measures, g
necessary, in line with the
Government 6s 1
long term development policy
for the tourism sector.
XMAAO028: Realisation of a complete neeq 1 . Report: i 93,581
Malawi - Review | assessment, including an Traderelated Investmen
of TradeRelated [over vi ew of - Mg Legislationi n Mal a
Legislation and | related legislative framework, | June 2007
Implementation | outlining specific _ ~
of \F;VTO and implemgntgtion concerns and |2 : Rep ort: n /
: . . ncentives 1in
other Trale identifying policy instruments 2007
Agreements required to fg '
successful integtion into the | 3. Report: Review of th
multilateral trade system. The | Intellectual Property Laws g
project must also produce a | Malawi in the Light of
work plan for implementing the Ma | a wi 0's Ad |
necessary r ef qVarious Internationa
trade regime as well as relateq Conventions
draft bills and regulations. 4. Draft legislation on patent
and copyright.
5. Report: SPS measur
affecting Plant Health, Jun
2008
6. Workshop on SP
Measures, 113 June 2008
The workshop report include
an assessment tool ¢
compliance with WTO rules
XBOT026: Establishing a modern Free | 1. Project Inception Repor| 25,497
Botswana Zones (FZ) regime as a containing a descrijmgn of

Implementation
of an SEZ regne
consistent with
WTO and
regional
agreements

mechanism for implementing
key aspects of the
Government 6s 1
framework and strategy for
Foreign Direct Investment
(FDI) consistent with its
multilateral (WTO) and
regional trading obligations, in
particular commitments

t he project
background. Key milestong
and a proposed timeframe f
establishing an appropria
regulatory framework
submitted to the Ministry o
Trade and Industry

2. Report: i

Trade zones in Botswana




Project Objective Output External
Expenditure
(UK £)
imposed by the agreements | accordance withnternational
establishing the Southern trade rul eso.
African Customs Union
(SACU) and Southern African
Development Community
(SADC).
XOECO02: Assistance in the preparation | 1. Ongoing support in th| 8,762
Technical for the OECSO6 |context of th
Support to the Trade Policy Review in WTO Trade Policy Review
OECS WTO November 2007 and Response provided to son
Trade Policy preparation of legal and of the issues contained in tf
Review economic analysis on the trad¢ WTO Report.(joint EAD
regimes implemented in OECS SASD project)
\é\gjce)cl':/laelgnobg:osvtigfssfc;hae 2 Papers produced on impg
review of the WTO I|_censmg, bor_der taxes ar
N fiscal incentives visvis
compatibility of the trade WTO rules
related regulatory framework i '
OECSWTO Member States.
XCWG095:Pan | Assistance to the CARICOM | 1. Legal opinion on the El 10,045
Commonwealth | Secretariat in the review of thg Banana Regime
ACh Banana | Banana reqme and legal | 2, Paticipaion it
Exporting opinion on the legality of preparation of t_he pleading
Countries maintaining the status quo as and pleadings in Ge_nev_a
, the contiext of the Arbitration
against the move towards an dures
EU flat tariff regime. proce '
. 3. Participation in meetings (
e ferang he ACP Banana Group
e hoc review of position papel
second arbitration over the
proposed level of rebinding of and atten dan
the EC flat tariff for bananas D.G. Conciliation prqcedun
" | .(jjoint EAD-SASD project).
XWESO015: Review the tradeelated 1. Report on the Review q 75,363

Review of Trade
Related
Legislationof
Samoa in
Preparation for
Accession to
WTO

legislation of Samoa as part of
its accession to the WTO.
Drafting of any new legislation
or amendments to existing
legislation to facilitate
accession.

the tademark and patel

legislation of Samoa, th
guarantine legislation an
customs valuation.

2. Draft instructions foi
proposed amendments
Samoabs -relatedn
legislation

3. Submission of five piecg
of legislative drafts fof
consideration by the WT(
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Project Objective Output External
Expenditure
(UK £)

Committee of Samoa

4 . St a k eomswithtidng
on the five pieces ¢
legislative drafts

5. Two papers ofl
antidumping, countervailin
duty measures. Draftin
instructions forlegislationon
this, draft legislation an
procedural manual on th
applicaton of trade remedieg

The trade law officer also provided -vegistered advice and legal opinions, none of which are

available in the files or in the ComSecbds syst
informal emails, telephone convegitions and meetings. The advice was given on an ad hoc basis at
the beneficiaryds request. There are sever al occ

accounted for. The trade law officer welcomed this type of requests, which gave bppthrtunity to
be immediately helpful in real life situations.

Il The Trade Law Subpr ogr amme 6s st aff

After having had two members of staff, the Trade lawmugramme is now entirely administered by
one senior trade lawyer, specialised in this fielebdlyh her extensive experience as negotiator of
trade agreements for the CARICOM and as a member of a WTO Panel.

In the implementation of the projects, the trade law officer had mixed roles, variable according to the
projects, shifting between the exercief her own legal expertise and the management of external
experts. In several cases, she drafted herself project inception documents and legislative drafting
guidelines, while in others, she outsourced analysis and the legal drafting as such. Outsseaced

was mainly on economic and policy issues. In all projects, the trade law officer engaged herself, with
variable intensity depending on the projeeith the beneficiaries and stakeholders to identify the

work to be done, and to facilitate its pes@bsorption in the country concerned. When available, she
also responded to the ad hoc questions that arose and enjoyed the dynamism of the process. She
travelled extensively to the countries concerned and participated in many validation meetings
conveyng the conclusions of the reports produced. Some projects, however, such as the Tourism
project in the Gambia and the projects in Samoa and Tonga seem to have less benefited from her direct
input. Some beneficiaries also complained of the fact that shenetasways available on demand,

due to her numerous commitments and extremely busy schedule.

While the trade law officer accepted invitations from other ComSec divisions to participate in
workshops or conferences organised by them, she did not engage mewself in business
development, i.e. in the proactive advertisement of thepsodramme to all potential beneficiaries.
She was also less attentive to the administrative side of project management.

As a general style of work, she tends to developathy for her existing clients; she is very reactive

to their immediate concerns and desires; and she does not spare her time and efforts when she visits
them. Generally speaking beneficiaries appreciate her a lot for these reasons.
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IV.  The budget, level d expenditure, and administrative infrastructure of the
trade law Sub-programme

The Trade Law suprogramme has hash averagea budget of overa292,170UK £ per year, now
revised to 169,000 UK fhis budget does not include the salary of the tradeffiver.

Therefore, since the beginning of the programme, in January 2004, and uetititbé Jun€008, the
subprogramme had a budget appropriation1gf68,684UK £. According to the records, it spent
1,109,080UK £, i.e 99 of the budget available.

The subprogramme benefits from the support of the clerical staff and the Project Support Team
within the Secretariatéos Speci al and Advisory
infrastructure of the Commonwealth Secretariat. It is also fulbyest to the procedures and internal

rules of the latter.

The subprogramme does not have a specialised legal library. However, the trade law officer indicated
that she has several books at home, and that she subscribed to academic journals thaaidhe regul
consults. It has not been possible of course to assess the extent and breadth of the specialised books at
her disposal. Internet resources, however, are plentiful on trade law. The ComSec Library also
facilitates requests for specific legal texts. Thbrary may also facilitate access to law libraries
attached to the University of London.

V. The Trade LawSubpr ogr amme ds i nstitutional cont e

The Trade Law programme is part of the Economic and Legal Section (ELS), within the Special
Advisory Services vision (SASD) of the Secretariat.

a. The Special Advisory Services Division (SASD)

The SASD is an ihouse high level consultancy unit. It is responsible for the implementation of part
of the Secretariatds | nternat idivead confribug doethePr ogr ¢
development of prgoor policies. It is divided into five specialised sections.

1) Debt Management Section (DMS)

2) Economic and Legal Section (ELS)

3) Trade Section (TS)

4) Enterprise and Agricultural Section (EAS)
5) Project Support Team (Fp

It is a demandlriven division, whose mandate is to deliver timely technical assistance in response to
special requests of beneficiaries in any of the areas covered by the specialised sections. Most of
SASDO6s projects cont aicyaddce, banchmarking ana capadityilding t of p
for beneficiaries through training and-tre-job transfer of skills. However, SASD focuses on short to

medium term actions, as the posting of lbegn experts usually falls under the responsibility of the
Governance and Institutional Development Division (GIDD).

The SASD has a staff of 40 persons and it administers around 110 projects for a total budgeted amount
of 4 M. UK £, excluding salaries. Funding comes from the Commonwealth Fund for Technical
Cooperabn (CFTC).

The SASD has an internal system for the receipt and allocation of requests for assistance: when it
receives a request, the SASD Director asks the competent official to prepare a Project Concept Note,

18



which i s then s ub mdinatioe Group, aompdses of A Biledios andCtbecheads

of sections. This group meets every Monday. Should a project be internally accepted, it must then
foll ow the Secretariatobés standard procedur e, i
acepted directly by the Divisionés Director. | f
Deputy Secretareneral. To obtain such approval, the Project Management and Referral Unit must
have reviewed it. This unit oversees the technical quality organisation of the proposed project, in
accordance with Secretariatéos Guidelines. Wh e n
competent section within SASD.

SASD6s vision for the future is t ovisbryugenitegin devel
a timely manner and to develop synergies across sections and between Divisions as and where
possible.SASD is also undergoing a major review of its management functions and it has already
initiatedreforms in this regard along similandéis as thoseecommendeth this report.

b. The Economic and Legal Section (ELS)

The ELS is part of the SASD and it therefore also functions as a consultancy unit. It covers three areas
of specialisations, all in the economic and legal domains:

1) Natural esources
2) Maritime boundaries
3) Trade Law

Until recently, the ELS provided assistance in capital markets, but it was decided to phase this out due

to the retirement of the official in charge. C
competencedyut this also is no longer addressed.
ELS6 objective and vision is to function as a

abovementioned fields. It wishes to organise itself as asiopshop for beneficiaries in these areas

and it clains to contain the highest concentration of senior technical experts in the Secretariat. Its

del i berate style of working is to be hands on ar
on the ground. As such the ELS rejects standardisatiomopégis and promotes custorraade

activities.

For these reasons, ELS wishes to work as a trusted advisor at a high political level. Its challenge is to
develop a brand name and a uniform style of intervention in the areas it covers, beyond the individual
experts that are currently composing it.

VI. Other trade-related programmes within the Commonwealth Secretariat
a. The SASDOGs Trade Section

The Trade section, like the other sections of SASD, is a dedvargh consultancy unit which

specialises in the devmdment of prep o o r industrial policies, expor 1
competitiveness. In this context, it also covers the areas of business environment, trade facilitation and
compliance with international standards.

In addition, the Trade Sectidmandles projects that support pukgicvate dialogue with a view to
promote the private sectorodés interests. It al so
and develops projects aimed at strengthening their capacity.

The Trade Section thefore works more on the domestic operational side of trade than on trade policy
as such and international trade negotiations and agreements. The border line Henesd of
activities and the one of the trade law programme is very thin and notsabeageptually cleaEven
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though the latter would aim at promoting the rule of law and the former seeks export competitiveness,
overlaps are possible and allocation of projects within SASD is not necessarily straightforward.
Indeed, tade policy supportm principle industrial growth strategies and it cannotlissociated with

an overallindustrial policy and marketiccessstrategies Furthermorejnternational trade agreements

inform the ways in which sectoral competitiveness and export promotion neusichieved.
International trade law also governs trade facilitation and the adoption of standards and technical
regulations. Finally, in the processes of trade policy formulation and the negotiation of international
trade agreements, it is essential todbéni t from the private sectoros
public-private dialogue on these issues.

What seems to distinguish the Trade Section from the ELS and the trade lavogubmme is the

fact that it contains less handa experts in theirwn field of specialisation than project managers. Its
staff members tend not to provide advice themselves but to administer contracts with a large array of
external consultants and to monitor project delivery.

Among others, the Trade Section recruitéitade Adviser basedn Geneva,to provide advice to the
Commonweal th Developing Statesd Delegations in
contacts in Geneva and patrticipates in the WTO negotiations. According to a recent review of the
Secretarin 6 s -MId@t€d technical assistance, his output, consisting in background analytical papers
and not es, as wel | as briefings notes to the col
and is appreciatéd

Generally speaking, the Trade Sectigmcluding the trade adviser in Geneva, has limited working
relationship with the ELS and with the trade law-pubgramme. Few instances of cooperation have

been reported. One is when the Trade Section organised a workshop on competitiveness arel asked th
trade law sufprogramme to provide input on intellectual property and TRIPs issues, which the trade

l aw officer di d. Anot her one is when the Trade
services sector and requested the trade lawpsadgramme tgrovide input. There are also reported
occasions when the trade law sub o gr amme drew to the Trade Sect
commit ments of me mber countries where this was
Furthermore, there is some completaeity between the work carried out by the Trade Section and

the onecarriedout by the trade law sufrogramme on the tourism sector in the Gambia. Finally, on a
separate consultancy basis, the Trade Adviser in Geneva participated in-the suly r a mjpet 6 s p

on TRIPS and Public HealfXCW6070).

b. The International Trade and Regional Cooperation Section (ITRC) within the
Economic Affairs Division (EAD)

The EAD is an irhouse policy institute, making research and disseminating it on areas of interest to
Commonwealth developing States. Together with the SASD, it is responsible for the implementation

of the Secretariatoés | nt er na tpooodeeclopmént @agativeRr ogr ar
particular, its objective is to assist beneficiary Stabesnprove their economic policy making and
governance so as to achieve economic growth.

By contrast with the SASD, the EAD is not expected to be demand driven and it can take distance
from the immediate assistance needs of the beneficiary countriiegrdti®n is to alert them on issues

they must consider in order to adjust to the new international trade and economic environment. The
EAD can take its own initiatives to carry out a particular research it believes is of relevance to the

2 SeeComSec, Eval uati on Study, 0Strategic Positioni

Commonwealth Secretariat to Commonwealth Developing Countries on-R/80 at ed | ssueso, May
1315.
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beneficiary State The EAD should not however be considered as an academic think tank as it aims to
be closely connected with the beneficiariesdé rea

EADG6s modes of delivery include the prodesction
workshops, advocacy with beneficiary States to adopt efficient economic policies and advocacy in the
context of international meetings. EAD, however, wishes to remain neutral in its advice and to
advocate principles, not particular trade interests.

The I nternational Trade and Regional Cooperation
activities in the areas of trade policy, international trade agreements and trade negotiations. It is
particularly active in the preparation and negotiations oEitenomic Partnership Agreements (EPA)

between the EU and several ACP States andeggibns.

The ITRC is mainly composed of higével economists, onenior lawyer and a few legal interns. It

is thereforenot selfsufficient in trade law analysis, despimany of its activities entailing a legal
aspect. Therefore, the ITRC regularly needs the assistance of a specialised trade lawyer and it
occasional ly c¢al lag sub progtarhnee foStAiSpDpase. nteractibe between the
two programmes lsabeen successful in several instahasd it was facilitated by the positive
personal communication betweenT R Géad and the trade law officer. Synergies between the two
programmes, however, are reportedly still insufficient and not systematic, due administrative

setting within the Secretariat which does not seem to encouragedorisésnal cooperation and due

also to the over commitment of the trade law officer. Furthermore, the legal input required by EAD is
more analytical in nature, whiclertds to be timeonsuming and not what the trade law officer can
provide on a continuous basis. Therefore most of the trade law work for EAD is commissioned to
external consultants and occasionally to the Legal and Constitutional Affairs Division (LCAD), y
mai ntaining the need for permanent trade | aw inp

c. The Hubs & Spokes project within the Office of the Deputy SecretaryGeneral
(ODSG)

T h e p rBailfirg ¢he Cafpacity of ACP Countries in Trade Policy Formulation, Negotisitamd
Implementation |, commonly referred to as the Hubs & Sp
policy analysts (TPAs) to host government institutions of ACP countries (the spokes) and Regional

trade policy advisers (RTPASs) to Regional Integratiogabisations (the hubs). Currently, there are

25 trade policy analysts and 6 regional trade policy advisers posted within various ministries and
organisations. The hubs and spokes are expected to provide long term assistance to their host
institutonsaccodi ng to a work programme agreed with t he
objective is to promote the effective participation of ACP Countries in international trade negotiations

and to strengthen their capacity to formulate and implement devetdonented trade policies.

The Hubs & Spokes project is partially funded by the Commonwealth Secretariat and the ninth
European Development Fund, through the EU/ACP TradeCom Facility. For this reason, in order not to
create confusion with the other Sedar ar i at 6s pr ogr ammes, it was | oce
SecretaryGeneral. The project is expected to be extended in its current form until 30 June 2010.

The Hubs & Spokes project underwent its #i@dn review in 2007, which provided positive déack
on its impact and usefulnés®emand for the assistance provided by the project is expected to grow.
However, the EU and ACP supervisors of the project are unlikely to take proactive action to extend it

3 This was the case for instance in the context of the @EC$% i s ¢ a | incentives study,

context of EPA negotiations
ComSec, Hub and Spoke Project, Mid Term Review Summer 2007.
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and to provide additional funding beyond tlgresed term. Such extension may however be decided
politically in the context of the tenth European Development Fund or financed by other sources.

Some of the TPAs and RTPAs are themselves trade lawyers and have the capacity to interpret trade
agreementsral domestic legislations. However, because of the immensity of the work, and the type of
guestions that arise, requiring senior legal skills, they have limited capacity to satisfy all demand for
trade law assistance. They may therefore call on the senfithe Trade Law suprogramme. This

has been occurring for instance in the Malawi projEéiAA028:Malawi - Review of Tradd®kelated
Legislation and Implementation of WTO and other Trade Agreejnaritere the TPA prepared terms

of reference for the drfig and implementation of trade remedies legislation. This was handed over to
the trade law suprogramme for further treatment and the request is now handled by the trade law
officer. Generally speaking, however, besides this particular example, it aygoicr that the hubs &
spokes are insufficiently informed of the opportunities offered by the other technical assistance
programmes of the Commonwealth Secretariat. Conversely, the other Divisions within the Secretariat
do not make use of the hubs & spsketwork in the ground.

The Hubs & Spokes programme is currently facing the difficulty of not knowing what its future will
be. Furthermore, there remains the challenge to identify sufficiently skilled and experienced analysts
and advisors to participate the programme and to retain them, given their rather low level of
remuneration, as highlighted in the mt@m review. This being said, the programme has developed
its own brand and positive reputation. It controls an interesting network of qualiffsiafdl RTPAS,

of which more use could be made. An obvious challenge would be to optimise this potentially useful
infrastructure for the benefit of the Commonwealth Developing States.

d. Technical Advisor at the ACP Geneva Office (technical ACP Adviser)

The Commonwealth Secretariat is providing a ldegn technical advisor to the Geneva office of the
ACP Secretariat to assist it in its daily activities. These include, among others, the provision-of small
scale technical assistance, networking and buildioglitons and alliances with other groups of
countries and other organisations, and the provision of technical input on selectetl Msues
particularly, the technical ACP Adviser is requested to coordinate the input of external consultants
advising orthe Doha Development Round.

This project does not interact on a daily basis with the others. It nevertheless reports to the ITRC
within EAD and interacts with the sggyogramme in the context of the WTO banana dispute.

e. Technical Advisor at the Pacificlslands Forum Mission (technical PIF Adviser)

The Commonwealth Secretariat is also providing a senior technical advisor to the Geneva Mission of

the Pacific Islands Forum to strengthen the capacity of that mission to provide adequate representation
oftheSout h Pacific Islandsd interests before the
on the issues of fisheries subsidies and NAMA.

Few reported interactions between the technical PIF Advisor and the trade ‘avogrdomme include
some advicesought on the implications of certain subsidy proposals. Besides that, the two
programmes do noeallyinteract.

° See ComSec, Evaluation Study, "Strategic Positioning and Strengthening of Assistance by the

Commonwealth Secraiat to Commonwealth Developing Countrieson WR®@ | at ed | ssueso, Ma y
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f. Inter-divisional Committee on Trade

Considering the multiplication of tradelated assistance programmes and activities, the
Commonweah Secretariat decided to create an hatieisional Committee on Trade, with the
objective to increase coherence an-tblateddechnidal nat i o
assistance. Theintekri vi si onal Committeebs mission is to

e fipromote anintegrated approach and ensure complementarity of activities with
all trade and traderelated work of the Secretariat,

o facilitate consultation, coordination and information sharing on ongoing and
proposed trade activities in each of 't he

e and develop a coherent approach to building and mainstreaming external flow of
information within the Secretariat, as well as coordination and coherence of the
Secretariatoés @&ctivities in this area

Reportedly, the Committee met only once and is not actulivering the expected level of
coordination within the Secretariat. Much of this situation tends to be attributed to the fact that the
Secretariat is itself resource constrained, i.e. everyone is very busy, and that there is a lack of
institutional incetive to engage into cooperation. Therefore when the latter occurs, it is on an ad hoc
basis, more because officials see the practical benefit of it for their clients and are personally informed

of each otherodos activitiegs and skills through in

VII.  Other programmes of the Commonwealth Secretariat with trade implications
a. The SASD Enterprise and Agriculture Section (EAS)

The Enterprise and Agriculture Section (EAS) within SASD provides the same type of assistance as
that provided by the SASDrade Section but for the agricultural sector. Like the Trade Section, it
concentrates on the operational side of trade through SME development, competitiveness programmes,
investment promotion and compliance with international standards. The EAS alésshaordpliance

issues in relation to sanitary and phytosanitary rules and it provides assistance in the formulation of
pro-poor agricultural policies.

The EAS seems to have developed substantiflouse capacity on agricultural issues and the
expertiseof its staff has already been used by the trade lavpsadramme.

b. The EADO6s Smal l States Section

The Small States Section within EAD is providing analytical support to understand the special needs

and challenges of small States in the conduct and geament of developmeitriented policies. It

al so promotes the mainstreaming of smal | St at es
instrumental in enabling exchanges of experiences among small States through publications and the
organisatiorof workshops and seminars. The Small States Section for instance published a report on
fiMeeting challenges in the Global Econafywhich was updated in August 200& also organises

an Annual Small States Forum, during which economic analysis is exahargl statistics are

discussed.

6

ComSec, Revised Draft Terms of Reference, {bieisional Meetings on Trade.
7

ComSec, Smal | St ates: Meeting the Chall wealthes i n t
Secretariat / World Bank Joint Task Force on Small States, March 2000.

8 ComSec, Towards an Outwa@tiented Development Strategy for Small States: Issues, Opportunities

and Resilience Building. A Review of the Small Sttaes Agenda proposed irothex@wealth / World Bank

Task Force Report of April 2000, by Lino Briguglio, Bishnodat Persaud and Richard Stern, 8 August 2006.

23



According to the small States Section, one of the major constraints faced by small States in the context
of trade law and policy is the lack of qualified expertise. Therefore, the provision of long term
expertise and effts to educate a new generation of professionals is essential to cover those needs. The
Small States Section would welcome the contribution of the SASD and the GIDD in this regard. It also
promotes the idea that technical assistance should provide adgecegicgs in favour of Small States

This being said, besides an invitation made to he trade law officer to participate in a conference, there
are no reported interactions between the Small States Section and the tradegeygiarbme.

c. The Gender Sectn within the Social Transformation Programmes Division
(STDP)

The Gender Section within the STDP provides analytical support and organises advocacy campaigns

to mainstream gender in trade aGeddercedVidedgnme nt p c
Guided ®,providing indications on the possible impact of trade policies on men and women as well as
practical tools to take advantage of trade opportunities. It also produces training modules to be
delivered on the ground and carries out disseminationformation on gender during international
conferences, such as UNCTAD XII or the WTO Public Forum. It has also produced analysis of the
gender impact of the Economic partnership agreements between the EU and the A¢tjtossb

The Gender Section higsa rather elaborate website where most of its publications and activities are
reported’.

Generally speaking the Gender Section cooperate:c
There are no reported interactions with ELS or the trade lavpmgramme. The Gender Section

believes that more gender training should take place within the Secretariat in order to increase gender
awareness and to further streamline gender issues into the technical assistance provided by the
Secretariat. For instancdne Gender Section believes that the entire issue of TRIPs and public health,
including the promotion of traditional medicines, has a profound impact on gender. It would therefore
welcome being involved in any project dealing with it.

d The STDPOxnSdetibmcat i o

The Education Section within the STDP provides assistance to Commonwealth Developing Countries
in educating and retaining skilled teachers for their schools. Its main interests lie in developing
primary and secondary education within benefic@yntries, in accordance with the Commonwealth
Protocol for the Recruitment of Commonwealth Teachers' &eptember 2004. Occasionally, tertiary
education, i.e. at university level, is supported, but this does not seem to be in the mainstream of the
assstance provided by the Education Sectton

Unsurprisingly, given the above, the Education Section has not had contacts with the trade law sub
progr amme, and t he ot her ComSecbs di vi si ons d e
nevertheless welcomepeacialised inputs on matters pertaining to trade in education services,
particularly on the mode 4 of services delivery, i.e. provision of services through the movement of
individual service providers, in this case, teachers. Furthermore, the Sectionnwbhbkl hermetic to

the idea to develop specialised programmes of tertiary education in trade law.

9 ComSec, STDP, the fAGender and Trade Action Guideo
10 http://www.thecommonwealth.org/gthomepage/164044/gender_and/ trad

1 See ComSec, Report on Future Actions requested by the Ministers of Education in the Commonwealth
Teacher Recruitment Protocol, October 2006.
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e. The STDP6s Health Secti on

The Health Section within the STDP provides assistance to Commonwealth Developing States to
strengthertheir health system anduitd their capacity toaddressHIV/AIDS, maternal and infant
mortality and scarce human resources in health. In particular, its assistance encompasses preparation
and review of strategic plans and programmes in these areas, awareness raising campaigns and
activities tostrengthercrosssectoral and gendeensitive participation in health policies.

The STDP6s Heal t h-progranenteiworked tagetder in tihee impsemndntation of the
TRIPs and Public Health project (XCW607/anCommonwealth Assistae on TRIPS and Public
Health).

f. The Governance and Institutional Development Division (GIDD)

The GIDD is a Capacitpuilding Division that is the custodian of lotgrm assistance programmes. It
does not provide in house expertise per se. It maintyirdsters structural long term projects, as well

as certain scholarship programmes. Its projects mainly focus on institutional strengthening and public
management. Its activities span across many subjects and may include dagkliitg for line
ministries in charge of trade.

The GIDD is the Division which typically finances and supervises-teng experts posted on the
ground (with the exception of the hubs and spokes, administered by the office of the Deputy Secretary
General). Long term experts at®ose recruited for missions comprised between 6 months and two
years.

Notwithstanding the above, while the GIDD had been cooperating with the EAD on trade issues, there
is no record of interaction between the GIDD and the trade laypragsamme.

g. The Legal and Constitutional Affairs Division (LCAD)

The LCAD is in charge of capacityilding activities on domestic legal and institutional issues. Its
objective is to promote good governance, the rule of law and democratic values. It does not typically
hande economic law issues, which are devolved to the ELS within SASD.

There are few reported interactions between the LCAD and the trade |lgwogmbmme. The latter

has reportedly provided information papers for Law Ministers and made a presentatineeting of

Law Ministers from small jurisdictions. It would also seem that the LCAD has provided some support
to EAD, complementing with legal analysis its study on the implications of-BGFegotiating
outcomes for the Commonwealth developing Statks.tfade law suprogramme was also somehow
involved in this project.

VIIl.  Processes within the Commonwealth Secretariat pertaining to trade law
assistance

a. Mechanisms used for the receiving of requests, the routing of requests, the
commitment of funds and the release of expenditures

Beneficiary countries must submit requests for trade law assistance to the Commonwealth Secretariat
through the Official Commonwealth Points of Contacts on the ground. Requests tend to be received by
a particular Divisionwithin the Secretariat or by the services of either the Secretamneral or the

Deputy SecretaryGeneral. Each Division has its own system for the assessment of requests received

and the communication to other relevant Divisions of requests that doanch their portfolio. There

are varying degrees of effectiveness in this process from one Division to the other. The SASD
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complains that certain requests that had to be handed to it were actually forwarded several months
after their original receipt, wimethe relevance of technical assistance could be lost.

As indicated above, when a Division accepts a re
procedure, i.e. projects with a budget of less than 15,000 UK £ can be approved direcly by th
Di vi siondbs Director, while the other projects,

SecretaryGeneral (DSG). The Project Management and Referral Unit must be consulted beforehand,
even though its advice is ndminding for the DSG. When argject is approved, the funds are
committed. The competent service within the Secretariat administers it and monitors progress
according to the milestones provided in the pr
requires the signatures of theddieof the competent Section and of the Division Director.

b. The Project Management and Referrals Unit of the Secretariat (PMRU)

The PMRU is responsible for the Quality Assurance Analysis (QAAYajects (new and extensions)

with a budget value greaterathn  UKA 15, 000 t hat ar e dtpdfonnsttised f or
QAA function according to a list of praefined quality criteriaand standards which are based largely

on those used by other development agencies, notably the Australian developmentAgsAID)

and CIDA. | t first checks the rationale of projects
relevance, lack of duplication and contribution to the Millennium Development Goals. It then looks at

the adequacy of the design of the projeatisjuding assessment of thesustainability.Finally it

checks the standard of the final design, including the quality of the logical framework.

The PMRU also reviews projects submitted by the SASD, including projects redateetrade law
subprogramme. PMRU has found that too often these projects are urgent and concern activities that
must be implemented immediately after their submission. While the PMRU tries to be praadtive
aimsto assess every project submitted to it within one week of redeijst concerned that such
urgency may impair the quality of its analysis and therefore of the project as a wholeMRig
indicated that notwithstanding the late project approval submissitmsELS project manager is
receptive to its QAA comments.

Generally speaking the PMRéviews projects for quality control at entapd it also tries to foster
inter-divisional cooperation when it sees there are possible synergies. The PMRU is of the view that
is the responsibility of Divisions to ensure thatittprojects are properly reviewed for quality control
before they are submitted for approval by the DSG.

c. Synergies with the other programmes of the Commonwealth Secretariat
during the Evaluation Period

As indicated above, there hamet beenmanyreal synergies between the trade law gubgramme

and the other divisions and sections within the Secretariat dealing withrétated technical
assistance. |l nteractions have occurred with the
Section (ITRC) i n few situations wi,tnhhe TRIRs anf RUBID BlealthT r a d e
projectwi t h STDP6és Health Section.

There were here and there other occurrences of interactions with other units. For instance, when the
trade law officer heard of amarticular need falling outside of the splr o gr amme 6 s mandat ¢
one of her missions, she forwarded a request to the competent section or division within the
SecretariatThis has happened for instance after an inception mission in Malawi narrosvmgtde

very large scope of a request that was filed with thepsagramme. It was considered then that

certain aspects of the request would be better handled by other sections of the Secretariat.
Furthermorethe trade law officehas occasionally usetid expertise available in other sections or
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divisions to carry out a particular assignment in the context of a trade law project. The TRIPs and
Public Health project provides a good example in this regard.

d. Feedback and lessons learned with respecttoimdSe cr et ari at 6 s pr oc
and interactions

Generally speakingthe trade related technical assistance provided by the Secretariat is well
perceived It tends to be in line with the needs of the beneficiaries and closely follows a scheme
characterised by ialogue, trust, and personalised interaction. In this context, the trade law sub
programme finds its full place.

While the assessment of the performance of thepsogpramme and its continuous relevance in the
Secretar i at 0 srelged tedhiCabdssistanceowill be madadirethe following chapter, one

may already noteéhere is less than optimal coordination of activities and synergies within the
Commonwealth Secretariat It appears that while a lot of effort is put to ensure qualitative dgliver

of technical assistance through professional scrutiny of project documentation, the full potential of the
Secretariatds resources is not exploited. Progr
each other, as this may cause additional admétigtr difficulties for them in terms of project
accounts and codes, lines of authorisation for expenditures, outsourcing of expertise, travelling, etc.
Furthermore, the project managers are only supervised by their direct hierarchical supervisor and their
performance is assessed within their own Division. There are no particular benefits for them to create
synergies and crossferrals within the Secretariat. When the latter occur, they tend to be on an ad hoc
basi s, to satisfy andpadeapenud aon cthentpdéogmnames
inclinations and the time he/she has available to undertake a proactive search of relevant expertise
within the Secretariat.

There would be numerous opportunities for crosdertilization though, as the Secratr i at 6 s supp
of knowledge and experience is very large and covers all facets of international tradeBgsues.
definition, most, if not all capacity-building projects are multidisciplinary and should entail

intervention by more than one division or sectin. Since this is not spontaneously taking place, it is
tempting for a project manager to try to cover all aspects of an issue under a single activity by using
external expertise, even in areas which are normally not of his/her competence. This maynendermi

the quality of the supervision. This less than efficient attitude is facilitated by the sometimes blurred
lines of the programmesd mandates and the numer ¢
The trade law suprogramme is not an exceptidn several instances, the assistance provided under

it could have been carried out by the Trade Section of SASD as it was not strictly legal. This was
particularly noticeable with certain studies and reportslagal experts produced under the trade law
subprogramme.

Considering the above preliminary observatiomdijrst series of recommendations would be to
streamline programme definition and encourage crosslivisional cooperation through joint
di visions6é performance evflintra-Secretariat,refepatssjoint i ve as

di visionsé budgets and facilitated | ines of ap|
projects. The Interdivisional Committee on Trade should also be revived. These suggestions would
be in line with the SAB6s own vision for the future, and se:

other relevant divisions and sections within the Secretariat.

AstotheSecr et ari atdés internal procedures f,they t he a
seem straightforward and well defined They are also necessary to ensure the overall quality and
sustainability of the technical assistanetwever, they may also appear burdensomeas they

require the submission of complete project documentation to the PMRU, including al logic
framework and | engthy explanations of the relev
mandate and the development objectives of the beneficiary States. The files tend to be quickly
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overloaded with pages containing communications of this.t@me may wonder in this respect if for

short type of interventions, such a complex filing is necessary. In the trade area, especially trade law,
assistance may be needed urgently to be fully in line with the natural pace of negotiations or to support
domestic legal changd:lexibility and speed in obtaining authorisations and accessing funds are

very important in this respect and they should probably extend beyond the current threshold of
15,000 UK £. Thenumber of urgent requests submitted to PMRUA dear indication of this. In

addition, it would be useful tisee the time of the trade law officer to provide highlevel advice as

opposed to filling out formsand electronic boxes for every single interventiOne could imagine

in this regard the elaboraion of larger framework projects, based on country partnerships, for

which complete project documentation would be produced thus enabling a quality check of the

project design-, and in the context of which specialised activities would be carried out.ljective

criteria would indicate when an activity can be considered eligible under a framework project

and would still enable an expost review of the expenditure madeTransparency rules would be

i mposed as wel/l as i nf or maision® M reCommendatiormawould s s Se
therefore be to start thinking at a mechanism for the simplification of the internal procedures within

the Secretariat, while fostering cross divisional cooperation and maintaining theuailifly technical
assistancetha | r eady characterises the Secretariatés ou

The final part of the study will come back to some of these issues and provide more specific

recommendations, where relevant, in light of those expected pertaining to the strategic orientation of
the trae law programme and the optimal operational structure to deliver the trade law assistance.
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(HAPTERE: ASSESSMENT OF QUARNTY PERFORMANCE BE TRADE LAW SBROGRAMME

Analysis of the effectivenesof the legal assistance provided in relation to
the SASD6s mandates to deliver the Sec

a. Methodology and indicators

The study must assess the effectiveness of the projects carried out undefrpiftgysarome and thg
degree to which they hawelivered on planned outputand contributed to the objectives of th
Secretariatds I nternational Trade Program

The objectives of the Secretariatds I nternati onze
member countries, especially small and least developed Stataketadvantage of the international

trade system, to improve their understanding of it and to foster their participation in the international

trade fora. It is also to develop competitiveness of their economy through capacity building in the
elaboration obxport and sectoral strategies, market development and trade promotion.

The strategy guiding the trade law sutmgramme is assessed in light of these objectives, particularly

the first one pertaining to the capacity of developing member countries toatiptintegrate in the
international trade community. The second one, pertaining to the improvement of the competitiveness

of the economy, essentially falls within the mandate of the Trade Section of the SASD. The trade law
subprogramme, however, may coibute to it by improving the investment regulatory framework

within developing member countries. Particular attention must be given in this regard to point 5 in the
Annex 2 to I nternational Trade Progr ammede manda
advice on international trade law and strengthen institutional frameworks addressing the legal aspects

of international trade .

Furthermore, the work of the trade law quiegramme is assessed taking into account the
Secretariat 6 s highlevaltneggtiatons, fpolicyudevelopment and national trade
promotion and facilitation. This was decided on
advantage which essentially consists in its recognised capacity to act as a trustéidi@daddvisor.

The study must also assess the actual or likepact of the technical assistance provided the
development of the beneficiary countriek must take account of the requirements of develo
member countries for advice and suppartrade law matters.

In accordance with the objectives stated in the Commonwealth Strategic Plans, technical assistance
must clearly contribute to sustainable development within developing member countries. The
Secr